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Introduction
In accordance with the IVAS Permanent Documents, such as IVAS-2 Project Plan [1] and IVAS-6 Selection Deliverables [6], the IVAS Codec Selection Phase assumes a single jointly developed codec candidate. 

Attached is a draft of the Confidentiality Agreement required between proponents, material collection entity, listening labs, etc. for carrying out the IVAS Codec Selection Phase. It is based on corresponding NDA for EVS selection phase, with updates deemed necessary. Some details are still to be clarified.
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Confidentiality Agreement
This Agreement is made by and among:
(1) [PARTY 1], [company details] (“[Short name 1]”);
(2) [PARTY 2], [company details] (“[Short name 2]”);
…
hereinafter, individually referred to as a "Party", or, jointly as the "Parties".
Background:
The Parties have initiated actions in the course of the Selection Phase of the 3GPP IVAS Codec Standardization (as defined below) (the "Project").
The Parties may during the Project disclose to each other certain Confidential Information (as defined below). 
The Parties have agreed that disclosure and use of Confidential Information shall be made on the terms and conditions of this Agreement.
Therefore, the Parties hereby agree as follows:
Definitions
In this Agreement, the following definitions shall apply:
“3GPP” means Third Generation Partnership Project. 
“Affiliate” of a Party means a company or other legal entity which controls, is controlled by, or is under common control with such Party, but any such company or other legal entity shall be deemed to be an Affiliate only so long as such control exists, and for the purposes of this definition, "control" shall mean direct or indirect ownership of more than fifty percent (50%) of the voting power, capital or other securities of the controlled or commonly controlled entity.
“Agreement” means this confidentiality agreement, as amended from time to time under Article 7.
“Confidential Information” means evaluation data and sound data, such as but not limited to unprocessed audio test material, processed audio test material, subjective and objective test results, and raw ratings, which is: disclosed or made available by a Disclosing Party to the Receiving Party for the Purpose, whether (i) in writing, electronic, magnetic or other tangible form and conspicuously marked by the Disclosing Party as confidential; or (ii) orally or in other intangible form, which at the time of its disclosure is identified as being confidential by the Disclosing Party and summarized in a writing delivered to the Receiving Party within thirty (30) days after such disclosure. Notwithstanding the foregoing, in the case of failure to mark or identify confidential information in the manner set forth hereinabove, the Receiving Party shall nevertheless have a duty to protect the confidentiality of such information if such information is of the type or nature that is or should be reasonably apparent to the Receiving Party at the time of disclosure as being confidential to the Disclosing Party.
However, the term Confidential Information shall not include any information disclosed hereunder by the Disclosing Party to the Receiving Party if:
(i)	it was already publicly known at the time of its disclosure hereunder, or becomes thereafter publicly known otherwise than through an act of negligence of the Receiving Party;
(ii)	it is demonstrably developed at any time by the Receiving Party without any connection with the information received hereunder;
(iii)	it was known to the Receiving Party prior to the disclosure by the Disclosing Party as proven by the written records of the Receiving Party or it is demonstrably developed at any time by the Receiving Party without any connection with the information received hereunder; or
(iv)	it is rightfully obtained at any time by the Receiving Party from a third party without restrictions in respect of disclosure or use.
The term Confidential Information shall furthermore not include test reports that the Global Analysis Lab derives from received Confidential Information and which will be disclosed to 3GPP as a part of the Project.
“Consultant” of a Party means a third party company of professionally qualified consultants or contractors engaged by that Party to provide professional services to that Party with respect to the Purpose, and which company is (and whose members and employees are) bound to that Party by obligations of confidentiality no less stringent than those set out in this Agreement.
“Coordinator” means [ETSI].	Comment by Author: Copied from EVS NDA, TBD whether ETSI would take part as a coordinator.
“Disclosing Party” means the Party that discloses or makes available Confidential Information to the Receiving Party under this Agreement.
“IVAS Codec” means the Immersive Voice and Audio Services Codec in relation to the 3GPP IVAS_Codec work item. 
“Global Analysis Lab” means [TBD]. 
“Host Lab” means [TBD]. 
“Crosscheck Lab” means [TBD].
“Listening Lab” means [TBD]. 
“Material Collection Entity” means [TBD].
“Project” means the project defined under Article (A) in "Background".
“Purpose” is to govern the exchange of Confidential Information between the Parties during the Project (See Articles (B) & (C) in "Background").
“Selection Meeting” means the 3GPP meeting at which 3GPP SA4 determines the final result of the Selection Phase of the 3GPP IVAS Codec Standardization.
“Selection Phase of the 3GPP IVAS Codec Standardization” means the activities and actions within 3GPP SA4 to assess and evaluate the codec candidate by proponents among the Parties in accordance with the selection rules defined by 3GPP SA4. The details of these activities and actions are found in the IVAS permanent documents. 
“Receiving Party” means a Party receiving, directly or indirectly, Confidential Information from any other Party under this Agreement.
Non-disclosure of Confidential Information
The Receiving Party undertakes (i) to protect Confidential Information in the same manner as it protects its own confidential information, but in no event less than a reasonable degree of care, (ii) not to disclose to any third party any Confidential Information, (iii) not to disclose to any Party any Confidential Information unless required for the Purpose, (iv) not to use the Confidential Information other than for the Purpose. The Receiving Party undertakes to notify the Disclosing Party immediately upon becoming aware of any breach of this Agreement by the Receiving Party or by anybody to whom the Receiving Party has disclosed the Confidential Information and to give all necessary assistance in connection with any steps which the Disclosing Party may wish to take to prevent or stop such breach or threatened breach.
[bookmark: _Ref292810728]The Receiving Party shall be liable for:
its loss or its inadvertent disclosure of Confidential Information; and 
any unauthorized use or disclosure of Confidential Information by any person that the Receiving Party may disclose and has disclosed Confidential Information to.
For further clearance, the Parties agree that the Host Lab (the “First Receiving Party”) may disclose or make available sound material received from the Listening Lab (the “First Disclosing Party”) and processed with an executable from another Party (the “Second Disclosing Party”) to the same Listening Lab (“First Disclosing Party” and the “Second Receiving Party”). In such case, the Listening Lab (“First Disclosing Party” and the “Second Receiving Party”) may use such Confidential Information for listening testing purposes only and the terms and conditions of this Agreement shall govern the relation between the Second Receiving Party and the Second Disclosing Party as if the Second Disclosing Party had disclosed or made such Confidential Information available directly to the Second Receiving Party. The Parties agree that the Host Lab (the “First Receiving Party”) may disclose or make available sound material received from the Listening Lab (the “First Disclosing Party”) and executable from the other Party (the “Second Disclosing Party”) to the Crosscheck Lab (the “Third Receiving Party”) in order for the Crosscheck Lab to process the sound material for the purposes of cross-checking the correctness of the processing performed by the Host Lab. In such case, the Crosscheck Lab (“Third Receiving Party”) may use such Confidential Information for cross checking purposes only and the terms and conditions of this Agreement shall govern the relation between the Third Receiving Party and the First Disclosing Party and the Third Receiving Party and the Second Disclosing Party as if the First and Second Disclosing Parties had disclosed or made such Confidential Information available directly to the Third Receiving Party.	Comment by Author: Copied from EVS NDA; this paragraph should be updated once the process is clear.
No Warranty, Limited License
The Confidential Information is provided “as is” and “as available” without representation or warranty of any kind, whether express or implied, and Receiving Party agrees that the Disclosing Party shall not be liable for any damages whatsoever relating to Receiving Party's use of Confidential Information.
The Disclosing Party grants a limited non-exclusive, non-commercial, non-transferable copyright license to the Receiving Party to use Confidential Information furnished hereunder by the Disclosing Party, solely for use within the Project. This license will automatically terminate in connection with the termination of this Agreement. Subject to the foregoing, no other provision in this Agreement shall be construed as granting or conferring upon the Receiving Party, whether expressly or impliedly, any right by license or otherwise under any proprietary or statutory right under any trademark, patent, copyright or any other intellectual property right of the Disclosing Party existing prior to or coming into existence after the effective date of this Agreement.
[bookmark: _Ref292810682]Permitted Disclosure of Confidential Information
Notwithstanding Article 2, the Receiving Party may only disclose Confidential Information to its employees, officers, directors, Consultants or those of the Receiving Party’s Affiliates to the extent strictly required for the Purpose (each being an Authorized Recipient), provided that each Authorized Recipient is bound by obligations of confidentiality no less stringent than the provisions in this Agreement. In such event such Authorized Recipient may only use the Confidential Information to the same extent the Receiving Party is permitted to do so hereunder.  The Receiving Party assumes liability for its Authorized Recipients’ abidance by the terms of this Agreement.
The Receiving Party shall not be prevented to disclose Confidential Information if:
such disclosure is in response to a valid order of a court or any other governmental body; or 
such disclosure is otherwise required by law;
provided that the Receiving Party, to the extent possible, has first given prior written notice to the Disclosing Party and made reasonable effort to protect the Confidential Information in connection with such disclosure.
Title, copying and return of furnished instruments
The Parties agree that all rights to Confidential Information furnished hereunder by the Disclosing Party, and all modifications, enhancements, changes, documentation, and derivative works, of the same shall be with the Disclosing Party, its Affiliates or its licensors.
The Receiving Party undertakes not to copy Confidential Information furnished by a Disclosing Party hereunder unless it is expressly permitted in writing prior to the copying by such Disclosing Party or necessary for the Purpose. All Confidential Information and copies thereof made by the Receiving Party pursuant to this Article 5 shall be destroyed or returned by the Receiving Party to the Disclosing Party, at the earliest of (i) upon receipt of the Disclosing Party's request therefore; (ii) at the Receiving Party’s option; or (iii) within thirty (30) days from the expiration or termination of this Agreement. This shall not apply to copies of the electronically exchanged Confidential Information made as a matter of routine information technology back-up and to Confidential Information or copies thereof which must be stored by the Receiving Party according to mandatory law.
Term and effect of termination
This Agreement shall become effective in relation to each Party as of the day such Party signs the Agreement and shall expire without further notice at the earliest of (i) the day after the Selection Meeting or; (ii) December 31, 2023.	Comment by Author: TBD
Notwithstanding termination or expiration of this Agreement, any and all Confidential Information disclosed under this Agreement shall remain confidential, and all obligations arising under this Agreement regarding Confidential Information shall remain in full force and effect for a period of five (5) years from the termination or expiration of this Agreement.
[bookmark: _Ref292810656]Amendments
No amendment or supplement to this Agreement shall be valid unless made in writing and duly executed on behalf of each of the Parties.
[bookmark: _Ref316038913]Governing law and arbitration
This Agreement shall be governed by the substantive law of Switzerland excluding its conflict of laws principles.
Any dispute, controversy or claim arising out of or in connection with this Agreement, or the breach, termination or invalidity thereof, shall be finally settled by arbitration in accordance with the Rules of Arbitration of the International Chamber of Commerce. The arbitral tribunal shall be composed of three arbitrators. The seat of arbitration shall be Zürich, Switzerland, and the language to be used in the arbitral proceedings shall be English.
Any arbitration award may be enforced by any court or authority having jurisdiction. All arbitral proceedings conducted under this Article 8 must be kept strictly confidential, and all information or instruments disclosed must only be used for those proceedings.
Counterparts
This Agreement has been signed by the Parties in x (X) identical copies all of which together shall constitute one and the same document.
Each of the Parties shall send its signed counterparts in original to the Coordinator, which will send complete sets of all the signed signature pages to each of the other Parties within five (5) working days of receipt of the signed counterparts from all of the Parties.	Comment by Author: TBD
Export Control Compliance
Each Party hereby agrees to comply with all applicable export control restrictions in applicable countries. Each Party shall secure, at its own expense, such licenses and export and import documents as are necessary for each respective Party to fulfill its obligations under this Agreement. If government approvals cannot be obtained, each Party may terminate, cancel or otherwise be excused from performing obligations it may have under this Agreement, to the extent prevented by such lack of governmental approval. Each Party agrees to provide each other Party with export classifications for relevant items, and information on the applicable export or re-export authorizations and all necessary information about the items for any required export, re-export or import licenses.
General
This Agreement constitutes the complete and exclusive agreement between the Parties with respect to the Purpose hereof, and supersedes all prior oral or written understandings, communications or agreements not specifically incorporated herein.


_______________________________





[PARTY 1]


By:

Title:

Place and date:


[PARTY 2]


By:

Title:

Place and date:
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