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1 Introduction & Summary
Attached is a proposed final Draft of a Confidentiality Agreement which will be required for the revised Selection.

This document shall be signed by the identified parties and returned to the following address on or before 14th February 2014.

Legal (Attn. Ms. Maïssa Bahsoun)

ETSI

650, Route des Lucioles,
06921 Sophia Antipolis,

Valbonne,

 FRANCE
It would be useful if pdf copies of the signed document could be emailed to paolo.usai@etsi.org, legal@etsi.org and jonathanagibbs@gmail.com .

Confidentiality Agreement

This Agreement is made by and among:
(1) AUDIO RESEARCH LAB LLC, reg. no. 0600-1429-98, a limited liability corporation operating under the laws of the State of New Jersey, with its business office at Suite 200, 336 Park Avenue, Scotch Plains, NJ, USA 07076 (“ARL”);
(2) DELTA Danish Electronics Light & Acoustics, reg. no. 1227 5110, a company incorporated under the laws of Denmark, with its principal office at Venlighedsvej 4, DK-2970 Hoersholm, Denmark (“DELTA”);

(3) Dynastat, Inc., reg. no. 0033662900, a company duly incorporated under the laws of the State of Texas , with its principal office at 6850 Austin Center Blvd., Suite 150,  Austin, TX, USA  78731 (“Dynastat”); 

(4) ERICSSON AB, reg. no. 556056-6258, a company duly incorporated under the laws of Sweden, with its principal office at Torshamnsgatan 23, SE-164 80 Stockholm, Sweden (“Ericsson”); 

(5) ETSI, 650, Route des Lucioles - 06921 Sophia Antipolis Cedex - France SIRET N. 348 623 562 00017 - APE 7112B Non-profit association registered at the Sub-Prefecture of Grasse (06) N. 7803/88 (“ETSI”);

(6) Fraunhofer-Gesellschaft zur Förderung der angewandten Forschung e. V., reg. no. München VR 4461, an organization duly incorporated under the laws of Germany,  as legal entity for Fraunhofer-Institut für Integrierte Schaltungen IIS, Am Wolfsmantel 33, 91058 Erlangen, with its principal office at Hansastrasse 27 c, 80686 Munich, Germany, (“Fraunhofer IIS”); 

(7) HUAWEI TECHNOLOGIES CO., LTD, a company duly incorporated under the laws of the People’s Republic of China,, with its principal office at Administration Building Huawei Technologies Co., Ltd. Bantian, Longgang District, Shenzhen, 518129, P. R. China (“Huawei”); 

(8) MESAQIN.com s.r.o. (Ltd.), a company duly incorporated under the laws of the Czech Repulbic and recorded in the Commercial Register of the Municipal Court in Prague, Section C, Enclosure 131973, Registration Number (IČ): 281 94 179, with its principle office at Za Strahovem 59, Praha 6, Czech Republic, CZ 169 00 (“MESAQIN”);

(9) NOKIA CORPORATION,with a trade register business identity code 0112038-9, a company duly incorporated under the laws of Finland, with its registered office at Keilalahdentie 2, FIN-02150 Espoo (P.O.Box 100, FIN-00045 NOKIA Group), Finland (“Nokia”);

(10) NIPPON TELEGRAPH AND TELEPHONE CORPORATION, a company duly incorporated under the laws of Japan, with its principal office at 5-1, Otemachi 1-chome, Chiyoda-ku, Tokyo 100-8116, Japan (“NTT”);

(11) NTT DOCOMO, INC., a company duly incorporated under the laws of Japan, with its principal office at Sanno Park Tower 2-11-1, Nagata-cho, Chiyoda-ku, Tokyo 100-6150, Japan (“NTT DOCOMO”);

(12) ORANGE, reg. no. RCS: PARIS B 380 129 866, a company duly incorporated under the laws of France in the form of a Société  Anonyme with capital of 10,595,434,424 € , with its principal office at 78 rue Olivier de Serres, 75015 Paris, France, electing for the purposes hereof the following place of business: Orange Labs, 38-40 rue du Général Leclerc, 92794 Issy Moulineaux Cedex 9, France  (“Orange”);

(13) Panasonic Corporation, a company duly incorporated under the laws of Japan, with its principal office at 600 Saedo-cho, Tsuzuki-ku, Yokohama, Kanagawa 224-8539, Japan (“Panasonic”);

(14) QUALCOMM Incorporated, a Delaware Corporation with offices located at 5775 Morehouse Drive, San Diego, California 92121 (“Qualcomm”);

(15) Samsung Electronics Co., Ltd., a company duly incorporated under the laws of Republic of Korea, with its principal office at Maetan 3dong 129, Samsung-ro Yeongtong-gu, Suwon-si,Gyeonggi-do 443-742, Korea  (“Samsung”);

(16) VOICEAGE CORPORATION, reg. no. 1148760144, a company duly incorporated under the laws of the province of Quebec, Canada, with its principal office at 750 Lucerne Road, Suite 250, Montreal, Quebec, H3R 2H6, Canada (“Voiceage”); and

(17) ZTE Corporation, reg. no. 440301103852869, a company duly incorporated under the laws of the People’s Republic of China , with its principal office at NO. 55, Hi-tech Road South, ShenZhen, 518057, China (“ZTE”).

hereinafter, individually referred to as a "Party", or, jointly as the "Parties".

Background:

(A) The Parties have initiated actions in the course of the Selection Phase of the 3GPP EVS Codec Standardization (as defined below) (the "Project").
(B) The Parties may during the Project disclose to each other certain Confidential Information (as defined below). 

(C) The Parties have agreed that disclosure and use of Confidential Information shall be made on the terms and conditions of this Agreement.

Therefore, the Parties hereby agree as follows:

1 Definitions

In this Agreement, the following definitions shall apply:

“3GPP” means Third Generation Partnership Project. 

“3GPP Decision” means a formal decision by a 3GPP technical subgroup such as SA4.

 “Affiliate” of a Party means a company or other legal entity which controls, is controlled by, or is under common control with such Party, but any such company or other legal entity shall be deemed to be an Affiliate only so long as such control exists, and for the purposes of this definition, "control" shall mean direct or indirect ownership of more than fifty percent (50%) of the voting power, capital or other securities of the controlled or commonly controlled entity.

“Agreement” means this confidentiality agreement, as amended from time to time under Article 7.

 “Confidential Information” means any information, such as but not limited to executables, unprocessed audio test material, processed audio test material, subjective and objective test results, raw ratings which is: disclosed or made available by a Disclosing Party to the Receiving Party for the Purpose, whether (i) in writing, electronic, magnetic or other tangible form  and conspicuously marked by the Disclosing Party as confidential or proprietary; or (ii) orally or in other intangible form, which at the time of its disclosure is identified as being confidential or proprietary by the Disclosing Party and summarized in a writing delivered to the Receiving Party within thirty (30) days after such disclosure. 

However, the term Confidential Information shall not include any information disclosed hereunder by the Disclosing Party to the Receiving Party if:

(i)
it was already publicly known at the time of its disclosure hereunder, or becomes thereafter publicly known otherwise than through an act of negligence of the Receiving Party;

(ii)
it is demonstrably developed at any time by the Receiving Party without any connection with the information received hereunder;

(iii)
it is rightfully obtained at any time by the Receiving Party from a third party without restrictions in respect of disclosure or use.

The term Confidential Information shall furthermore not include test reports that the Global Analysis Lab derives from received Confidential Information and which will be disclosed to 3GPP as a part of the Project in accordance with its contractual obligations with ETSI.
“Consultant” means a non-Affiliated audio technology consulting organization, which is a company or other legal entity, engaged by a Party to provide professional services under the Project. 

“Coordinator” means ETSI.

“Disclosing Party” means the Party that discloses or makes available Confidential Information to the Receiving Party under this Agreement.

“EVS Codec” means Enhanced Voice Service Codec. 

 “Global Analysis Lab” means Dynastat. 

“Host Lab” means Dynastat. 

“Crosscheck Lab” means ARL.

“Listening Lab” means DELTA, Dynastat or MESAQIN. 

 “Project” means the project defined under Article (A) in "Background".

“Purpose” is to govern the exchange of Confidential Information between the Parties during the Project (See Articles (B) & (C) in "Background")..

“Selection Meeting” means the 3GPP meeting at which 3GPP SA4 determines the final result of the Selection Phase of the 3GPP EVS Codec Standardization.

“Selection Phase of the 3GPP EVS Codec Standardization” means the activities and actions within the 3GPP SA4 to assess and evaluate the codec candidate from the Parties in accordance with the selection rules defined by the 3GPP SA4. The details of these activities and actions are found in the EVS permanent documents. One of these permanent documents provides an overview of the Selection process and is provided for information purposes only in Appendix 1 and creates no contractual commitment among the Parties.

“Receiving Party” means a Party receiving, directly or indirectly, Confidential Information from any other Party under this Agreement.

2  Non-disclosure of Confidential Information

2.1 The Receiving Party undertakes not to disclose to any third party any Confidential Information, not to disclose to any Party any Confidential Information unless required for the Purpose, nor to use the Confidential Information other than for the Purpose. The Receiving Party undertakes to notify the Disclosing Party immediately upon becoming aware of any breach of this Agreement by the Receiving Party or by anybody to whom the Receiving Party has disclosed the Confidential Information and to give all necessary assistance in connection with any steps which the Disclosing Party may wish to take to prevent or stop such breach or threatened breach.

2.2 The Receiving Party shall be liable for:

2.2.1 its loss or its inadvertent disclosure of Confidential Information; and 

2.2.2 any unauthorized use or disclosure of Confidential Information by any person that the Receiving Party may disclose and has disclosed Confidential Information to under this Agreement.

1.1.1 For further clearance, the Parties agree that the Host Lab (the “First Receiving Party”) may disclose or make available sound material received from the Listening Lab (the “First Disclosing Party”) and processed with an executable from another Party (the “Second Disclosing Party”) to the same Listening Lab (“First Disclosing Party” and the “Second Receiving Party”). In such case, the Listening Lab (“First Disclosing Party” and the “Second Receiving Party”) may use such Confidential Information for listening testing purposes only and the terms and conditions of this Agreement shall govern the relation between the Second Receiving Party and the Second Disclosing Party as if the Second Disclosing Party had disclosed or made such Confidential Information available directly to the Second Receiving Party. The Parties agree that the Host Lab (the “First Receiving Party”) may disclose or make available sound material received from the Listening Lab (the “First Disclosing Party”) and executable from the other Party (the “Second Disclosing Party”) to the Crosscheck Lab (the “Third Receiving Party”) in order for the Crosscheck Lab to process the sound material for the purposes of cross-checking the correctness of the processing performed by the Host Lab. In such case, the Crosscheck Lab (“Third Receiving Party”) may use such Confidential Information for cross checking purposes only and the terms and conditions of this Agreement shall govern the relation between the Third Receiving Party and the First Disclosing Party and the Third Receiving Party and the Second Disclosing Party as if the First and Second Disclosing Parties had disclosed or made such Confidential Information available directly to the Third Receiving Party.

3 No Warranty, No License

3.1 The Confidential Information is provided “as is” and “as available” without representation or warranty of any kind and Receiving Party agrees that the Disclosing Party shall not be liable for any damages whatsoever relating to Receiving Party's use of Confidential Information.

3.2 Nothing contained in this Agreement shall be construed as granting or conferring upon the Receiving Party, whether expressly or impliedly, any right by license or otherwise under any proprietary or statutory right of the Disclosing Party existing prior to or coming into existence after the effective date of this Agreement.

4 Permitted Disclosure of Confidential Information

4.1 The Receiving Party may only disclose Confidential Information to its employees, officers, directors, Consultants or Affiliates to the extent strictly required for the Purpose and provided each such employee, officer, director, Consultant or Affiliate is bound by obligations of confidentiality no less stringent than the provisions in this Agreement. In such event such employee, officer, director, Consultant or Affiliate may only use the Confidential Information to the same extent the Receiving Party is permitted to do so hereunder.  The Receiving Party assumes liability for its respective Affiliates and Consultants abidance by the terms of this Agreement.

4.2 The Receiving Party shall not be prevented to disclose Confidential Information if:

4.2.1 such disclosure is in response to a valid order of a court or any other governmental body having jurisdiction over this Agreement; or 

4.2.2 such disclosure is otherwise required by law;

provided that the Receiving Party, to the extent possible, has first given prior written notice to the Disclosing Party and made reasonable effort to protect the Confidential Information in connection with such disclosure.

5 Title, copying and return of furnished instruments

5.1 All Confidential Information, all modifications, enhancements, changes, documentation, and derivative works of the same, and other information furnished hereunder shall remain the Disclosing Party's property.

5.2 The Receiving Party undertakes not to copy Confidential Information furnished by a Disclosing Party hereunder unless it is expressly permitted in writing prior to the copying by such Disclosing Party or necessary for the Purpose.

5.3 All Confidential Information and copies thereof made by the Receiving Party pursuant to this Article 5 shall be destroyed or returned by the Receiving Party to the Disclosing Party, at the earliest of (i) upon receipt of the Disclosing Party's request therefore; (ii) at the Receiving Party’s option; or (iii) within thirty (30) days from the expiration or termination of this Agreement. This shall not apply to copies of the electronically exchanged Confidential Information made as a matter of routine information technology back-up and to Confidential Information or copies thereof which must be stored by the Receiving Party according to mandatory law.

6 Term and effect of termination

6.1 This Agreement shall become effective in relation to each Party as of the day such Party signs the Agreement and shall expire without further notice at the earliest of (i) the day after the Selection Meeting or; (ii) December 31, 2014.

6.2 Notwithstanding termination or expiration of this Agreement, any and all Confidential Information disclosed under this Agreement shall remain confidential, and all obligations arising under this Agreement regarding Confidential Information shall remain in full force and effect for a period of five (5) years from the termination or expiration of this Agreement.

7 Amendments

No amendment or supplement to this Agreement shall be valid unless made in writing and duly executed on behalf of each of the Parties.

8 Governing law and arbitration

8.1 This Agreement shall be governed by the substantive law of Switzerland excluding its conflict of laws principles.

8.2 Any dispute, controversy or claim arising out of or in connection with this Agreement, or the breach, termination or invalidity thereof, shall be finally settled by arbitration in accordance with the Rules of Arbitration of the International Chamber of Commerce. The arbitral tribunal shall be composed of three arbitrators. The seat of arbitration shall be Zürich, Switzerland, and the language to be used in the arbitral proceedings shall be English.

8.3 Any arbitration award may be enforced by any court or authority having jurisdiction. All arbitral proceedings conducted under this Article 8 must be kept strictly confidential, and all information or instruments disclosed must only be used for those proceedings.

9 Counterparts

9.1 This Agreement has been signed by the Parties in seventeen (17) identical copies all of which together shall constitute one and the same document.

9.2 Each of the Parties shall send its signed counterparts in original to the Coordinator, which will send copies of all the signed signature pages to each of the other Parties within five (5) working days of receipt by it of the signed counterparts from all of the Parties.

_______________________________

Appendix 1: 3GPP Tdoc S4-14XXXX EVS-6b: Selection Deliverables, Version 1.0

The text of EVS-6b v1.0 to be added here
